
1 

 

INPUTS FROM THE HUMAN TO HUMANE TRANSCULTURAL CENTRE 
FOR TRAUMA & TORTURE 

   

(A humanitarian action service of the Centre for Organisation Research & Education, an indigenous 
peoples’ NGO with Special Consultative Status in ECOSOC of the United Nations) 

 
 
 
Background and Comments to scope of obligation to provide remedy and reparation  
 
H2H welcomes the efforts of the Committee against Torture to develop and elaborate a 
General Comment of State obligations under Article 14 of the UN Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment.  Our comments will 
mainly address the issue of scope of States’ obligation to provide remedy and reparation. 
 
H2H firstly recognizes that torture is acknowledged worldwide, and in international law1, as 
a crime against humanity. In this context, and in the context of Asia, where no armed 
conflicts of an international character exist today except one2, torture is a war crime 
especially described with the following elements: 
 

1. The perpetrator inflicted severe physical or mental pain or suffering upon one or 
more persons.  

2. The perpetrator inflicted the pain or suffering for such purposes as: obtaining 
information or a confession, punishment, intimidation or coercion or for any reason 
based on discrimination of any kind.  

3. Such person or persons were either hors de combat, or were civilians, medical 
personnel or religious personnel taking no active part in the hostilities. 

4. The perpetrator was aware of the factual circumstances that established this status.  
5. The conduct took place in the context of and was associated with an armed conflict 

not of an international character.  
                                                             
1
 See the Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 

International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991(1993), Statute of 

the International Tribunal for Rwanda (1994), The Rome Statute of the International Criminal Court (1998) and 

Elements of Crime as contained in the finalized draft prepared by the fifth session of the Preparatory Commission 

for the International Court held in New York from June 12 to 30 2000. 
2
 The contemporary conflict in Afghanistan where forces comprising of armed personnel belonging to the regular 

armies of several states (international coalition of military forces) are engaged in a long-standing armed conflict 

against armed non-state actors (ANSAs) belonging to and comprised of the people of Afghanistan is a case in which 

the term “armed conflict of an international character” is currently moot. Since 2001 till today, the armed conflict 

in Afghanistan has gone through several phases till its current phase of military occupation of the country by the 

US and other foreign forces. We understand that this current phase, and the preceding phase of the US-led attack 

on the Taliban in October 2001, is considered an international armed conflict by Article 2 common to the four 

Geneva Conventions (Common Article 2). This position is in concurrence with that of the International Committee 

of the Red Cross of Geneva. 
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6. The perpetrator was aware of factual circumstances that established the existence of 
an armed conflict. 

 
The Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 
1948 in Article 2 defines what genocide is, which can be committed in times of war or peace. 
Inflicting serious bodily or mental harm to members of a group with the intent to destroy, in 
whole or in part, a national, ethnical, racial or religious group is also considered to be a 
genocidal act. Within this ambit, torture may be committed as a genocidal act. 
 
H2H also recognizes and acknowledges that in honouring the victims’ right to benefit from 
remedies and reparation, the international community keeps faith with the plight of victims, 
survivors and future human generations and reaffirms the international legal principles of 
accountability, justice and the rule of law. 
 
India context 
 
In India, the Armed Forces (Special Powers) Act of 1958 has special application only to 
Jammu & Kashmir and the Northeastern region. This legislation has been widely condemned 
in the country as a genocidal law that specifically targets particular ethnic or religious groups 
in the areas. The two areas within the territorial limits of India are also internationally 
recognized as zones where armed conflicts not of an international character have been 
happening for several decades. The Jammu and Kashmir region has also been the theatre of 
international armed conflicts in recent times; the last one was in 1999. Like in many 
protracted or intractable internal armed conflict theatres, hostilities in these regions have 
waxed and waned over time, and the general situation is that of gradually escalating 
lawlessness. 
 
Several treaty based bodies of the United Nations have explicitly raised the question of 
compatibility of the Armed Forces (Special Powers) Act with current international human 
rights law3. The applicability of international humanitarian law has been acknowledged, 
albeit to a limited extent, by the Indian government in Jammu & Kashmir. The International 
Committee of the Red Cross maintains a presence in this region today. The government of 
India has consistently resisted acknowledging the conflicts in these regions as armed 
conflicts, preferring to project its position that the situations are that of law and order.  
 
Torture is well documented and reported by many independent human rights monitoring 
organisations as widely perpetrated by the Indian army and paramilitary forces stationed in 
these regions. The practice of torture, itself very commonly practiced by the Indian police 
across the country, is characterized in these regions as targeting members of particular 
ethnic groups or indigenous peoples.  
 

                                                             
3
 Committee on Human Rights, Committee on the Elimination of Racial Discrimination, Committee on the 

Elimination of Discrimination against Women, and the Committee on the Rights of the Child. 

More recently, the Human Rights Council/Working Group on the UPR (and many states), Special Rapporteurs on Human Rights Defenders, EJE and VAW
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Article 14 in the context of the specific vulnerabilities for ethnic or indigenous groups in 
situations of armed conflicts 
 
Article 14 of the CAT states: 

1. Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and 

has an enforceable right to fair and adequate compensation, including the means for as full 

rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his 

dependants shall be entitled to compensation. 

2. Nothing in this article shall affect any right of the victim or other persons to compensation which may 

exist under national law. 

There are three aspects to this article that needs careful consideration. The article uses three 
concepts to define its scope that oblige any reading of its stated objects to reflect on the 
relations of this article to other articles in the Convention. Article 14 cannot be read or 
implemented in isolation from several other articles in the Convention. This needs to be kept 
in mind. 
 

1. Redress: The article introduces the notion of redress for the first time in the 
Convention. This notion of redress has been a matter of some discussion in the 
United Nations system in order to reach clarity as to it meaning and implications4. 
Redressing gross violations of international human rights or international 
humanitarian law, such as torture, includes restitution, compensation, rehabilitation, 
satisfaction and guarantees of non-repetition. Restitution or the restoration to the 
original state or situation of the victim before the gross violation, such as 
appropriate: restoration of liberty, enjoyment of human rights, identity, family life 
and citizenship, return to one’s place of residence, restoration of employment and 
return of property. Restitution for the victim of torture would be unattainable 
without the effective measures and implementation of, inter alia, Articles 2, 3, 4, 10, 
11, 12 or 13. 

 
2. Enforceable right to fair and adequate compensation: Compensation should be 

provided for any economically assessable damage, as appropriate and proportional 
to the gravity of the violation and the circumstances of each case, resulting from 
gross violations of international human rights law and serious violations of 
international humanitarian law, such as: 

                                                             

4
 See Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 

International Human Rights Law and Serious Violations of International Humanitarian Law, adopted and 

proclaimed by General Assembly resolution 60/147 of 16 December 2005. 
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(a) Physical or mental harm; 

(b) Lost opportunities, including employment, education and social benefits; 

(c) Material damages and loss of earnings, including loss of earning potential; 

(d) Moral damage; 

(e) Costs required for legal or expert assistance, medicine and medical services, and 
psychological and social services. 

An enforceable right to compensation that is “fair and adequate” requires the 
establishment of effective national and international juridical as well as financial, 
health and welfare means and capacities to deliver. Where such capacities and means 
are absent in a national context, what fair and adequate compensation is to be 
expected for the torture victim?  
 
This is a serious consideration, for example, in the case of the indigenous peoples, 
ethnic groups and other vulnerable populations. In many states in Asia, indigenous 
rights are yet to be recognized. The right to development and economic, social and 
cultural rights are still quite labile notions as far as many governments in Asia are 
concerned. India has yet to place important constitutional and legal guarantees in 
such areas of human rights. In this view, international cooperation and help has a 
very important role to play for the violated victim. In situations of armed conflicts, 
international humanitarian law enforcement seems to play an even more important 
role in ensuring remedy and restitution. 
 

3. Means for as full rehabilitation as possible: This includes medical and psychological 
care as well as legal and social services that are not only on paper but effective, 
suitable to the needs of the victim. A full rehabilitation to a torture victim in the 
context of armed conflicts and ethnic or indigenous groups would also entail an 
inclusive package for not just the individual only but also for the family or kin or 
group. 

 
Redress is to be also viewed within the context of India’s and other similar situations of 
protracted armed conflicts that are understood to be not of an international character, such 
as in Myanmar (Burma), Thailand, Indonesia, and the Philippines. In such situations, other 
important aspects for redressing the gross violations would also include: 

We concur with the Committee’s draft General Comment that satisfaction, where applicable, 
is an extremely important component of redressing torture. Satisfaction should be of any or 
all of the following: 

(a) Effective measures aimed at the cessation of continuing violations; 
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(b) Verification of the facts and full and public disclosure of the truth to the extent 
that such disclosure does not cause further harm or threaten the safety and interests 
of the victim, the victim’s relatives, witnesses, or persons who have intervened to 
assist the victim or prevent the occurrence of further violations; 

(c) The search for the whereabouts of the disappeared, for the identities of the 
children abducted, and for the bodies of those killed, and assistance in the recovery, 
identification and reburial of the bodies in accordance with the expressed or 
presumed wish of the victims, or the cultural practices of the families and 
communities; 

(d) An official declaration or a judicial decision restoring the dignity, the reputation 
and the rights of the victim and of persons closely connected with the victim; 

(e) Public apology, including acknowledgement of the facts and acceptance of 
responsibility; 

(f) Judicial and administrative sanctions against persons liable for the violations; 

(g) Commemorations and tributes to the victims; 

(h) Inclusion of an accurate account of the violations that occurred in international 
human rights law and international humanitarian law training and in educational 
material at all levels. 

H2H also concur that guarantees of non-repetition should include, where applicable, any or all 
of the following measures, which will also contribute to prevention: 

(a) Ensuring effective civilian control of military and security forces; 

(b) Ensuring that all civilian and military proceedings abide by international standards 
of due process, fairness and impartiality; 

(c) Strengthening the independence of the judiciary; 

(d) Protecting persons in the legal, medical and health-care professions, the media 
and other related professions, and human rights defenders; 

(e) Providing, on a priority and continued basis, human rights and international 
humanitarian law education to all sectors of society and effective training for law 
enforcement officials as well as military and security forces; 

(f) Promoting the observance of codes of conduct and ethical norms, in particular 
international standards, by public servants, including law enforcement, correctional, 
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media, medical, psychological, social service and military personnel, as well as by 
economic enterprises; 

(g) Promoting mechanisms for preventing and monitoring social conflicts and their 
resolution; 

(h) Reviewing and reforming laws contributing to or allowing gross violations of 
international human rights law and serious violations of international humanitarian 
law. 

It would be very pertinent to note that situations of armed conflicts and hostilities on 
international and non-international character provide a germane setting to much of the 
above described scope of remedy and reparation in redressing the gross human rights and 
humanitarian law violation of torture.  

Applicability of International Human Rights Law and International Humanitarian Law to 
Armed Conflicts 

 
The present draft General Comment should specifically address this issue, which is also now 
embraced within the scope of the Convention on the Rights of the Child and its Second 
Optional Protocol. The UN Human Rights Committee has also recognised the applicability of 
the 1966 Covenant on Civil and Political Rights to both international and non-international 
armed conflicts (including situations of occupation). The Committee has dealt with this issue 
at the level of a General Comment5, and in its observations on States’ Periodic Reports6. 
 

The International Court of Justice first affirmed the applicability of international human 
rights law during armed conflicts in its 1996 Advisory Opinion on the Legality of the Threat or 
Use of Nuclear Weapons: 
 

“The Court observes that the protection of the International Covenant on Civil and 

Political Rights does not cease in times of war, except by operation of Article 4 of the 

Covenant whereby certain provisions may be derogated from in a time of national 

emergency.” (§25) 
 

                                                             
5
 UN Human Rights Committee, General Comment No. 31, CCPR/C/21/Rev.1/Add.13 (26 May 

2004), at § 11 
6
 Concluding observations of the Human Rights Committee: "The State party should in particular 

(a) acknowledge the applicabil ity of the Covenant with respect to individuals under its 

jurisdiction but outside its territory, as well as its applicability in time of war" – United States, 

UN Doc. CCPR/C/USA/CO/3 (2006) , at § 10. “The State party should take all necessary steps to 

strengthen its capacity to protect civil ians in the zones of armed conflict, especially women and 

children"- Democratic Republic of Congo, UN Doc. CCPR/C/COD/CO/3 (2006), at § 13. See also 

Israel, UN Doc. CCPR/CO/78/ISR (2003), Sri  Lanka, UN Doc. CCPR/CO/79/LKA (2003), Colombia, 

UN Doc. CCPR/CO/80/COL (2004). 



7 

 

Armed conflicts often involve operations outside the territorial boundaries of a state. A 
preliminary question concerning the territorial scope of application of human rights law 
usually has to be addressed. Today the scope of application of human rights obligations is 
considered to be a question of effective control and not necessarily related to the state’s 
territory.  
 
It is clearly understood today that both international human rights law and international 
humanitarian law have to apply in situations of armed conflicts. However, the relationship 
between the two is complex and understood in several ways. The draft GC on Article 14 of 
the Convention against Torture should grapple with the situation where torture occurs as a 
gross human rights violation within a situation of armed conflict, and where the issue of 
remedy and reparation needs addressing. 
 
It would be useful in interpreting States obligations under Article 14 for the Committee 
against Torture to offer its expert opinion on whether the lex specialis7 or complimentary 
and harmonious approach should be adopted in situations where both international human 
rights law and international humanitarian law apply. A third approach that may be adopted 
may be the interpretive approach8. 
 
The right to obtain enforceable redressing of the gross violation of human rights and 
international humanitarian laws is a complex challenge for Asia’s regions wherever 
protracted armed conflicts are occurring. Such complex issues are further complicated in the 
context of obtaining fair and adequate remedies and reparation for ethnic or indigenous 

                                                             
7
 According to the International Court of Justice contradictory provisions should be regulated according to the 

principle of lex specialis. As international humanitarian law was specially designed to be applied in armed conflicts 

it represents the specific law that should prevail over certain other general rules. The  International Commission of 

 

“Two main bodies of law apply to the Sudan in the conflict  in Darfur: international human rights 

law and international humanitarian law. The two are complementary. For example, they both aim 

to protect human l ife and dignity, prohibit  discrimination on various grounds, and protect against 

torture or other cruel, inhuman and degrading treatment.  They both seek to guarantee safeguards 

for persons subject to criminal  justice proceedings, and to ensure basic rights including those 

related to health, food and housing.  They both include provisions for the protection of women 

and vulnerable groups, such as chi ldren and displaced persons. The difference l ies in that whilst  

human rights law protects the individual at all  times, international humanitarian law is the lex 

specialis  which applies only in situations of  armed conflict .” 

 
8
 In this approach proposed by Professor Marco Sassòli, he emphasises that using the lex specialis 

paradigm does not necessarily result in humanitarian law prevailing over human rights law. 

“The principle does not indicate an inherent quality in one branch of law, such as 

humanitarian law, or of one of its rules. Rather, it determines which rule prevails over 

another in a particular situation .” 

Thus, each situation need to be analysed individually in order to determine which rule would 

apply: it could be an international humanitarian law rule or a human rights rule, depending 

which rule is more detailed and adapted to the situation. 

 

Inquiry on Darfur presided by Professor Antonio Cassese follow this approach:  
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groups often caught in such situations, and who are minorities, dominated, under military 
occupation of their lands and properties, victims of discrimination, denied the right to 
citizenship and under the yoke of oppressive and/or inappropriate domestic laws. 
 
In situations and for victims of torture amongst ethnic or indigenous groups or peoples 
where the legislative and policy environment in an internal armed conflict context is already 
severely prejudiced if not entirely biased in favour of the dominant groups, the military, the 
rich comprador classes or corporates, giving legitimacy and supremacy to domestic legal and 
financial avenues or arrangements may in fact be amount to condemning them to 
extinction. If torture is indeed a crime against humanity, then all of humanity has a collective 
role and responsibility that redressing the crime of torture, wherever it may occur, is 
prompt, effective, fair and adequate, and to the satisfaction of the victims. 
 
Vulnerabilities with regard to indigenous peoples and other acts of cruel, inhuman or 
degrading treatment or punishment 
 
The United Nations adopted the Declaration on the Rights of Indigenous Peoples in 2007, 
setting a landmark human rights standard that addresses the issue of “collective rights” or 
group rights. Indigenous peoples still suffer from all forms of discrimination and 
discriminatory practices, policies and laws.  
 
For example, to an indigenous person or group, a deliberate and forced alienation from or 
deprivation of ancestral lands, cultural practices, ancestral remains, or spiritual properties 
could amount to acts of cruel, inhuman or degrading treatment or punishment; and may 
result in considerable mental and emotional suffering.  The Declaration, in Articles 10 
prohibits forced relocation; and in Article 11.2, provides for States to provide redress through 
effective mechanisms, which may include restitution, developed in conjunction with 
indigenous peoples, with respect to their cultural, intellectual, religious and spiritual 
property taken without their free, prior and informed consent or in violation of their laws, 
traditions and customs. 
 
On the other hand, Article 28 of the Declaration makes provision for States to provide 
restitution or, when this is not possible, just, fair and equitable compensation, for the lands, 
territories and resources which they have traditionally owned or otherwise occupied or 
used, and which have been confiscated, taken, occupied, used or damaged without their 
free, prior and informed consent or in situations of armed conflict within their ancestral 
territories, which could amount to acts of cruel, inhuman or degrading treatment or 
punishment. 
 
Many forms of discriminatory acts or practices against ethnic groups or indigenous peoples 
could be interpreted within the ambit of Article 16 of the CAT as “other acts of cruel, 
inhuman or degrading treatment or punishment”. With regard to its relation with other key 
aspects of the CAT, Article 16 refers to Articles 10, 11, 12 and 13 only. These articles do not 
address the question of remedy and reparation including fair and adequate compensation to 
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redress other acts of cruel, inhuman or degrading treatment or punishment but not 
amounting to torture as defined in Article 1 of the CAT. In our view, this is a lacuna that the 
current draft GC on Article 14 should seek to elaborate upon. 
 
 
 
 
 
Signed: 
 

 
Dr Debabrata Roy Laifungbam 
 
Chairman, Steering Committee, H2H 
 
Convenor, Elders’ Council, CORE 
 
10th September 2011 


